THE 


BANKING LAW 
JOURNAL 


Combined with THE BANKERS MAGAZINE 


KEITH F. WARREN 


Editor and Publisher 


Volume 67 
January to December, 1950 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE, MASS. 


= 
| 


\ 


Copyright, 1950 
BRADY PUBLISHING CORPORATION 
Camprince, Mass. 


J 


| 

| 

i 

i 

| 


J 


INDEX DIGEST OF VOLUME 67 


The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1950 begins and ends. 


G0 


September ...............481-540 
November 
December ........ cess 


The following index and digest contain the legal cases which have appeared in 
THE BANKING LAW JOURNAL during 1950. The entire arrangement, including the 
number of sections, follows the plan of the fifth edition of the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with cumulative Supplement to Fifth Edition, 
contains the digest of more than 10,000 banking decisions which have been published 
in THE BANKING LAW JOURNAL from the time of its establishment in 1889 down 


to December, 1950. 


AGENTS 


§58. Personal Liability of agent on note. 

A note was signed “E. Harold Hampton, 
by Henry G. Hampton, Jr.” The note was 
of printed form with space left for inser- 
tion of facts peculiar to each note, and the 
pronoun “we” was inserted with pen and 
ink at the time of the execution of the 
note. In construing the note the court 
found that the intention of the parties was 
to bind the principal, E. Harold Hampton, 
and that Henry G. Hampton, Jr., signed 
his name only as the agent of the prin- 
cipal. Childs v. Hampton, Ga., 57 S. E. 
Rep. (2d) 291. 67 B. L. J. 266. 


ALTERED PAPER 


§66. Material alterations — altering place 
of payment. 


The implied power to fill in blanks in a 
negotiable instrument does not authorize 
the insertion of a false place of execution, 
so as to give apparent validity to a war- 
rant of attorney which is, itself, not a 
negotiable instrument. Gramatan National 
Bank & Trust Co. v. Barron, Md., 69 Atl. 
Rep. (2d) 489. 67 B. L. J. 95. 


ASSIGNMENTS 


§94. Assignment of bill or note. 

For a decision distinguishing an en- 
dorsement from an assignment, see Lie- 
berman v. Cappellino, 96 N. Y. Supp. (2d) 
546. 67 B. L. J. 502. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§100. Priorities between different parties. 

Where dealer sold some property sub- 
ject to mortgage and other property sub- 
ject to trust receipt, banker could set off 
against dealer’s account property subject 
to trust receipt only. Seaboard Finance 
Co. v. Shire, Utah, 218 Pac. Rep. (2d) 282. 
67 B. L. J. 484. 


ATTORNEY’S FEES 


§109. Provision in instrument for attor- 
ney’s fees held valid. 


Note providing for the payment of the 
principal sum at a designated trust com- 
pany “together with all costs and all legal 
expense for the enforcement and collection 
hereof, such charges in no event to be less 
than a sum equal to twenty per cent of 
the aggregate of principal and interest 
unpaid on this note at the time this note 
is placed in the hands of an attorney for 
collection,” held binding upon maker and 
guarantor of note. Leventhal v. Krinsky, 
Mass., 90 N. E. Rep. (2d) 545. 67 B. L. J. 
279. 


BANKING 


§127. Banking powers—practicing law. 


Where borrower from federal land bank 
was entirely free to choose from the list 
submitted to him by the bank any attorney 
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whose name appeared thereon to prepare 
his abstract of title, it was held that the 
negligence of the attorney chosen was not 
attributable to the bank. Federal Land 
Bank of New Orleans v. Henderson, Black 
& Merrill Co., Ala., 42 So. Rep. (2d) 829. 
67 B. L. J. 216. 


§132. Merger and consolidation. 

Where provision for merger and con- 
solidation under statute expressly ex- 
cluded insurance or banking companies, 
there was no legislative authority for the 
merger or consolidation of a title company 
and a trust company. Bresnick v. Frank- 
lin Capital Corporation, N. J., 70 Atl. Rep. 
(2d) 524. 67 B. L. J. 318. 


Where First Trust was consolidated 
with the Union Trust Company, the office 
of trustee, under the terms of will, did not 
thereby automatically become vacant since 
court found that the testator was pre- 
sumed to know that consolidation might 
occur, and when consolidation did occur, 
he intended that the functions of the 
merging corporations would pass to the 
new corporation. DeKorwin v. First Na- 
tional Bank of Chicago, 179 Fed. Rep. (2d) 
347. 67 B. L. J. 246. 


§134. Changing place of business: 

Where banking commissioner denied 
bank’s application to change location of a 
branch office, principle of res adjudicata 
did not bar new hearing and reversal of 
prior decision. Central Home Trust Co. 
v. Gough, N. J., 68 Atl. Rep. (2d) 848. 67 
B. L. J. 125. 


BANKRUPTCY 


§138. Appointment and powers of re- 
ceiver—superintendent of banks. 


Where Reconstruction Finance Corpora- 
tion was creditor of insolvent bank and 
the assets of the bank, with the exception 
of unclaimed deposits, were sold, it was 
held that the Commissioner of Banking 
should apply the fund held for the non- 
claiming depositors to the partial liquida- 
tion of the claim of R. F. C., rather than 
continue to hold same in trust for such 
non-claiming depositors. McAdams v. Re- 
construction Finance Corporation, Tex., 
226 S. W. Rep. (2d) 665. 67 B. L. J. 335. 


§140. Deposit and withdrawal of funds. 


Held, that in a dispute between bank- 
rupt-debtor and creditor over proceeds of 


stop payment order, banker could not be 
compelled to submit to the jurisdiction of 
a bankruptcy court. In re Italian Cook 
Oil Corporation, N. J., 91 Fed. Supp. 72. 
67 B. L. J. 565. 


§169. Filing claims. 

Where the names of the plaintiffs’ did 
not appear as creditors on the books of 
the trust company, they were not entitled 
to notice by mail as was required by stat- 
ute when the superintendent of banks took 
over the liquidation of the trust company 
nor were they entitled to prove their 
claims. Inland Properties v. Union Proper- 
ties, Ohio, 88 N. E. Rep. (2d) 409. 67 
B. L. J. 260. 


§170. Claims provable. 

Where the names of the plaintiffs’ did 
not appear as creditors on the books of 
the trust company, they were not entitled 
to notice by mail as was required by stat- 
ute when the superintendent of banks took 
over the liquidation of the trust company 
nor were they entitled to prove their 
claims. Inland Properties v. Union Proper- 
ties, Ohio, 88 N. E. Rep. (2d) 409. 67 
B. L. J. 260. 


§175. Assisting insolvent bank. 


Where bank officer and wife contributed 
$20,000 to bank to replenish its capital 
and thus prevent its closing, and other 
bank directors raised an additional $22,- 
000, it was held that the contribution was 
a valid gift which bank could retain. 
Buell v. Orion State Bank, Mich., 41 N. W. 
Rep. (2d) 472. 67 B. L. J. 306. 


§178. Liability of receiver. 


Where trustee in bankruptcy could es- 
tablish that banker had notice of a pro- 
posed sale and made no objection, banker 
would be deemed to have consented to the 
sale notwithstanding the trustee’s failure 
to give the statutory notice under §94 a 
(4). In re La Rowe, Minn., 91 Fed. Supp. 
52. 67 B. L. J. 553. 


BONDS 


§214.1. U. S. Savings Bonds — form of 
registration. 


In dispute between payee and estate of 
deceased owner of United States Savings 
Bonds held by bank, payee prevailed since 
regulation of the Secretary of the Treas- 
ury that form of registration was con- 
clusive of ownership was valid and super- 
seded state law on the transfer of prop- 
erty. Lee v. Anderson. Ariz., 218 Pac. 
Rep. (2d) 732. 67 B. L. J. 568. 
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Although treasury regulations provide 
that the surviving beneficiary will be rec- 
ognized as the sole and absolute owner of 
United States savings bonds, it is held 
that the regulacions were not intended to 
prevent a legal representative from pur- 
suing, in the interests of creditors, the 
proceeds of bonds fraudulently transferred 
to a beneficiary without consideration. In 
re Laundree’s Estate, 91 N. Y. Supp. (2d) 
482. 67 B. L. J. 76. 


BRANCH BANKING 


§215. Bank as separate entity. 


The determination of the question as to 
whether public convenience and advan- 
tage will be promoted by the grant of 
authority to open branch offices by banks 
rests, under statute, within the sound 
discretion of the superintendent of banks 
and the state banking board. The courts 
may not control that discretion nor do 
they have the power to substitute their 
judgment for that of those administrative 
officials. Only where it clearly appears 
they have exceeded their statutory au- 
thority or where their actions have been 
“erroneous, arbitrary, capricious, discrim- 
inatory or palpably illegal” will the court 
interfere. State Bank of Kenmore v. Bell, 
96 N. Y. Supp. (2d) 851. 67 B. L. J. 421. 


Where depositor notified. branch bank 
to stop payment on check and check was 
subsequently paid by parent bank, latter 
could not charge depositor’s account. 
Mullinax v. American Trust & Banking 
Co., Tenn., 225 S. W. Rep. (2d) 38. 67 
B. L. J. 130. 


A statute was unconstitutional which 
provided that “no branch bank shall be 
established in any city, town or village in 
which is located a bank or banks, state or 
national, regularly transacting a custom- 
ary banking business, unless the bank 
seeking to establish such branch shall 
take over an existing bank or obtain the 
consent of all banks therein located. 
Union Trust Co. v. Simmons, Utah, 211 
Pac. Rep. (2d) 190. 67 B. L. J. 69. 


CERTIFIED CHECKS 


§261. Certification by mistake. 

Under New York law the certification 
of a check may be revoked by the bank on 
the ground of mistake, the rights of third 
parties not having intervened, and the 
certification under such circumstances 


does not have the effect of releasing the 
drawer from liability on the check. Con- 
denser Service & Engineering Co., Inc. v. 
Mycalex Corporation of America, N. J., 71 
Atl. Rep. (2d) 404. 67 B. L. J. 241. 


CHECKS 


§277. Cashier’s checks. 


Failure to return cashier’s check ten- 
dered in settlement of a disputed claim 
within a reasonable time, must be re- 
garded in law as an acceptance of an 
offer to compromise an obligation. Tar- 
rant Wholesale & Drug Co. v. Kendall, 
Tex., 223 S. W. Rep. (2d) 964. 67 B. L. J. 36. 


Where cashier’s check could not be 
found after the death of payee, it was held 
that the check continued to be an obliga- 
tion of the bank, negotiable in character 
and administrator could obtain payment 
from bank before expiration of statute of 
limitations only by entering into an in- 
demnity bond which would protect the 
bank. Atlantic National Bank of West 
Palm Beach v. Havens, Fla., 45 So. Rep. 
(2d) 342. 67 B. L. J. 371. 


§278. —Injunction against payment. 

Bank was not liable for the proceeds of 
cashier’s check paid to party allegedly 
defrauded by the payee. Riverside Bank 
v. Maxa, Fla., 45 So. Rep. (2d) 678. 67 
B. L. J. 489. 
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COLLECTIONS 


§330. Right to revoke credit or charge 
back check. 


Bank Collection Code. Bank receiving 
paper for collection could recover against 
drawer. Citizens Fidelity Bank & Trust 
Co. v. Kilpatrick, Mo., 231 S. W. Rep. (2d) 
301. 67 B. L. J. 601. ; 


CONSIDERATION 


§342. Instances of sufficient considera- 
tion. 


Payee could recover on dishonored check 
although given in consideration of serv- 
ices to be performed. Griffin v. Louisville 
Trust Co., Ky., 226 S. W. Rep. (2d) 786. 
67 B. L. J. 342. 


Where payee accepted note and mort- 
gage as security for the pre-existing in- 
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debtedness it was held that she took them 
for value and no new consideration was 
required. Johnson v. Favazza, Mass., 91 
N. E. Rep. (2d) 780. 67 B. L. J. 504. 


Where plaintiff failed to discontinue 
sending pay checks to defendant after his 
services had been terminated and defend- 
ant endorsed and cashed the checks, note 
given by defendant in repayment for the 
money he had received from the checks 
was a valid obligation binding upon de- 
fendant. Prigmore v. Hardware Mutual 
Insurance Company, Minn., 225 S. W. Rep. 
(2d) 901. 67 B. L. J. 271. 


§352. Want or failure of consideration. 


Want of consideration held no defense 
to note under seal executed in Pennsyl- 
vania. Palatucci v. Woodland, Pa., 70 Atl. 
Rep. (2d) 674. 67 B. L. J. 262. 


DEPOSITS 


§406. Special deposits — bank’s liability 
for stolen property. 

Where a night deposit mysteriously dis- 
appeared, held that, although a bailor- 
bailee relationship was created, banker 
was protected by his contract with de- 
positor which was found not to be against 
public policy. Kolt v. Cleveland Trust 
Co., Ohio, 93 N. E. Rep. (2d) 788. 67 
B. L. J. 608. 


§416. Deposits by executors and admin- 
istrators. 

Where bank enriched itself at the ex- 
pense of estate funds by reason of par- 
ticipation in a wrong, the bank must 
reimburse the estate even though'it had 
not actual notice of the intended diversion 
by the executor. Donnelly v. National 
City Bank of New York, 92 N. Y. Supp. 
(2d) 303. 67 B. L. J. 134. 


§427.5. Deposits in two names—Florida. 


Where bank record showed that de- 
pository agreement, the savings bank 
book, and the bank ledger, each contained 
the language, “payable to either or the 
survivor,” stamped thereon by the bank, 
it was held that a contract was established 
in manner provided for in statute whereby 
the survivor was entitled to ownership of 
the joint account. Crabtree v. Garcia, Fla., 
43 So. Rep. (2d) 466. 67 B. L. J. 139. 


§435. —Missouri. 

Proof of a deposit made by one for the 
use of himself and another with the right 
of survivorship, raises a presumption that 
the donee-survivor takes absolute title 


upon the death of the donor; but said 
presumption may be overcome by any 
competent evidence, including parol evi- 
dence, tending to overcome such presump- 
tion. Commerce Trust Co. v. Watts, Mo., 
222 S. W. Rep. (2d) 937. 67 B. L. J. 32. 


§437. —New York. 


Until bank receives notice in writing 
not to pay joint deposit in accordance 
with the terms thereof, it is under a duty 
to pay the whole or part of the account 
out, upon the signature of either of the 
depositors, and also is a debtor to each of 
the depositors as joint tenants to the ex- 
tent of one-half of the amount on deposit 
at any given time. Sitomer v. North River 
Savings Bank, 95 N. Y. Supp. (2d) 405. 
67 B. L. J. 395. 


Courts of equity have power to dissolve 
jointly owned bank accounts by severance 
or partition where the status of the parties 
who had established the accounts has 
changed to a degree where they can no 
longer enjoy the joint benefits originally 
contemplated. Stark v. Central Savings 
Bank, 93 N. Y. Supp. (2d) 805. 67 B. L. J. 
269. 


§440. —Ohio. 

Where money is deposited in a bank in 
an account carried in the joint names of 
a husband and wife, with the balance at 
the death of either payable to the survivor, 
and a judgment creditor of the husband 
during the lives of the husband and wife 
attempts by a proceeding in aid of execu- 
tion to appropriate the money in such ac- 
count, the form of the deposit is not con- 
clusive .on the subject of ownership and 
evidence*may be introduced that the de- 
posit was in reality the sole property of 
the wife. Union Properties, Inc. v. Cleve- 
land Trust Co., Ohio, 89 N. E. Rep. (2d) 
638. 67 B. L. J. 382. 


§449. —Survivor entitled to fund — Ala- 
bama. 


Statute providing for indemnification of 
bank and regulating procedure in case of 
adverse claim to bank deposit held not 
applicable where alleged adverse claimant 
was one of the two joint depositors. Per- 
due v. State National Bank, Ala., 47 So. 
Rep. (2d) 261. 67 B. L. J. 578. 


Where wife earned and deposited all of 
the funds in the savings account while it 
was carried in her name ard also while 
it was carried in the joint n.mes of herself 
and husband and at all times had and 
retained possession of the pass book evi- 
dencing said accounts, it was held that 
transfer to her sole account was not a 
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fraud on the husband’s creditors. First Na- 
tional Bank of Birmingham v. Hammell, 
Ala., 42 So. Rep. (2d) 459. 67 B. L. J. 93. 


§461. —Pennsylvania. 


Creation of joint bank account held 
prima facie evidence of a gift. Glessner 
v. Security-Peoples Trust Co., Pa., 72 Atl. 
Rep. (2d) 817. 67 B. L. J. 444. 


§465. Unclaimed deposits. 

The Constitution of the United States 
does not prohibit a State from escheating 
deposits in a national bank located and 
actively doing business therein, abandoned 
by their owners or belonging to missing 
persons. Roth v. Delano, Comptroller of 
Currency, United States, 70 Sup. Ct. Rep. 
22. 67 B. L. J. 6. 


FORGED PAPER 


§550. Liability of bank to depositor where 
bank pays check bearing forged 
signature. 


Where depositor sued bank to recover 
amount of checks on which his signatures 
were forged by his bookkeeper, it was held 
that the evidence supported finding that 
bank was guilty of negligence in cashing 
the checks and consequently was liable to 
the depositor. Crow v. Bank of America 
National Trust & Savings Association, 
Calif., 212 Pac. Rep. (2d) 624. 67 B. L. J. 
121, 


§559. Indorsement of check for identifi- 
cation. 


When payment is made by one to a per- 
son other than the actual person intended 


-by the drawer to be the payee of a check 


the burden is upon the payor to prove that 
such person representing herself to be the 
payee and so paid had authority from the 
actual payee to endorse such payee’s name 
to pass title to such check. J. C. Hockett 
Co. v. Simmonds, Ohio, 87 N. E. Rep. (2d) 
739. 67 B. L. J. 10. 


§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

Where employee of customer fraudu- 
lently drew checks on customer’s account 
payable to existing persons, and employee 
forged endorsements of payees and nego- 
tiated the checks, the checks were held 
payable to the order of fictitious persons 
within §9 of the N.I.L., and drawee bank 
was protected in honoring the checks. 
Ellis Weaving Mills v. Citizens & South- 


ern National Bank of Spartanburg, S. C., 
91 Fed. Supp. 943. 67 B. L. J. 688. 


§561.—Where endorsement forged by 
agent or employee of drawer. 


Where depositor’s trusted employee per- 
petrated a fraud by forging indorsements 
of payees, and in many instances cashed 
the checks herself, the loss must fall upon 
drawer who was negligent in not discover- 
ing her method of stealing. United States 
Guarantee Co. v. Hamilton National Bank, 
Tenn., 223 S. W. Rep. (2d) 519. 67 B. L. J. 2. 


§579. Drawee bank paying check on 
forged indorsement held liable to 
true owner. 


Where a check is drawn to the order of 
a bank to which the drawer is not in- 
debted, the bank is authorized to pay the 
proceeds only to persons specified by the 
drawer; it takes the risk in treating such 
a check as payable to bearer and is placed 
on inquiry as to the authority of the 
drawer’s agent to receive payment. City 
National Bank of Baton Rouge v. Louisi- 
ana Savings Bank & Trust Co., La., 43 
So. Rep. (2d) 602. 67 B. L. J. 181. 


§581. —Collecting bank held liable. 


The drawer of a check payable to an 
existing payee has a direct cause of action 
against a collecting bank for recovery of 
the amount collected from the drawee 
bank by negotiation of the check with a 
forged endorsement of the payee. Mill 
Supply Corporation v. Bank of America 
National Trust & Savings Association, 
Cal., 216 Pac. Rep. (2d) 94. 67 B. L. J. 362. 


§583. —Collecting bank held not liable. 


Assignee of A bank sought recovery 
from B bank of the money paid by A to B 
on the check of A’s customer, which check 
was admittedly a forgery. The check in 
question was deposited in B bank and 
presented to A bank for payment on June 
13 and was paid on June 14. A bank did 
not uncover the forgery until June 19. 
During all of that time its customer’s 
account had been overdrawn by amounts 
ranging from $540.68 on June 13, to $726 
on June 19. It was held that A bank was 
responsible for its negligence and delay 
and its failure to exercise ordinary care 
in the collection of the check for B bank. 
St. Paul Mercury Indemnity Co. v. Bank 
of Lansing, Mich., 41 N. W. Rep. (2d) 468. 
67 B. L. J. 301. 


§587. Check payable to fictitious payee. 
Construing the Illinois amendment to 
Section 9 of the Negotiable Instruments 
Law, held that where employee of drawer 
fraudulently procured issuance of checks 
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payable to fictitious person, which fact 
was known to employee but not to person 
making them so payable, checks so issued 
were bearer paper and loss would fall on 
drawer. Hillman v. Kropp Forge Co., IIl., 
92 N. E. Rep. (2d) 537. 67 B. L. J. 493. 


§589. Check delivered to impersonator— 
rights of drawer. 


Where drawer delivered a check to an 
impostor as payee, supposing he was the 
person he had falsely represented himself 
to be, the impostor’s endorsement in the 
name by which the payee was described 
was regarded as a genuine endorsement 
as to a subsequent holder in due course. 
Greenberg v. A & D Motor Sales, Inc., 
Ill., 98 N. E. Rep. (2d) 90. 67 B. L. J. 630. 


§594. Liability of drawer to purchaser of 
instrument with forged indorse- 
ment. 

Where drawer delivered a check to an 
impostor as payee, supposing he was the 
person he had falsely represented himself 
to be, the impostor’s endorsement in the 
name by which the payee was described 
was regarded as a genuine endorsement as 
to a subsequent holder in due course. 
Greenberg v. A & D Motor Sales Inc., 
Tl, 93 N. E. Rep (2d) 90. 67 B. L. J. 630. 


FRAUD 


§598. Instrument obtained by fraud. 
Where broker tendered owners an ear- 

nest money contract, together with a 

check signed by a buyer, but failed to dis- 


close to owners that the check was worth-. 


less, in that the drawer had no account 
in the bank upon which the check was 
drawn, a fact of which he was well aware, 
it was held that broker, in failing to make 
a disclosure of such fact to his principals, 
did not deal fairly with his principals and 
is guilty of such fraud and bad faith as 
to forfeit his right to compensation. Wold 
v. Patterson, Minn., 39 N. W. Rep. (2d) 162. 
67 B. L. J. 29. 


GIFTS 


§606. Gifts of bank deposits. 

Where decedent signed the withdrawal 
slip for savings account and gave it to 
her daughter together with the passbook 
saying, “Anna, I am giving you this as a 
gift; you have been a good daughter to 
me,” the court found in this evidence all 


the requisites of a valid gift. Hoey v. Dell, 
N. J., 71 Atl. Rep. (2d) 394. 67 B. L. J. 346. 


Delivery of deposit-book with appropri- 
ate words of gift by the depositor, with 
the intention to give to the person to 
whom it is delivered the deposits entered 
in the book, is sufficient to constitute a 
valid gift of the deposits, without assign- 
ment or transfer in writing. Jackson v. 
Jackson, Ga.. 57 S. E. Rep. (2d) 602. 67 
B. L. J. 454. 


Where serviceman made deposit in bank 
and on the deposit slip was written “Mrs. 
Lessie Stone beneficiary in case of death, 
(signed) Robert M. Montgomery,” it was 
held that the notation, not being executed 
with the formality required of a_ will, 
would convey no interest therein to her. 
Guest v. Stone, Ga., 56 S. E. Rep. (2d) 247. 
67 B. L. J. 155. 


The designation in the depositor’s pass- 
book or in the books of the bank of a per- 
son to receive payment upon the deposi- 
tor’s death is of testamentary character 
and ineffective unless executed in accord- 
ance with the Statute of Wills, where the 
intent is to provide for the disposition of 
the deposit at the depositor’s death and 
not to vest an interest in the person desig- 
nated before his death. Young v. McCoy, 
Neb., 40 N. W. Rep. (2d) 540. 67 B. L. J. 
145. 


Where a bank account was opened by 
one with his own money in the name of 
himself and his younger brother, the 
younger brother had the right to with- 
draw funds from it, but the mere granting 
of a right to draw money, without proof 
that the right was granted for a purpose 
other than the convenience of this brother, 
does not evidence an intention to make a 
gift of any part of the fund. In re Kata’s 
Estate, Pa., 70 Atl. Rep. (2d) 351. 67 
B. L. J. 284. 


GUARANTY 


§612. Guaranty in general. 


Where defendants endorsed principal 
and interest mortgage notes as “guaran- 
tors,” guaranteeing prompt payment, the 
undertaking of the defendants was that 
of guarantors and not joint makers. A 
payment by endorser therefore was a pay- 
ment under the guaranty obligation which 
was not effective to toll the statute of 
limitations against the foreclosure suit, 
and the suit was barred by the statute. 
Lowenstein v. Chicago Title & Trust Co., 
Ill, 91 N. E. Rep. (2d) 96. 67 B. L. J. 447. 
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HOLDERS IN DUE COURSE 


§629. Payee as holder in due course— 
where payee not a holder in due 
course. 


When a finance company actively par- 
ticipates in a transaction for purchase of 
goods from its inception, counseling and 
aiding the future vendor-payee, it cannot 
be regarded as a holder in due course of 
negotiable note given in the transaction 
and the defense of failure of consideration 
may properly be maintained. Commercial 
Credit Corporation v. Orange County Ma- 
chine Works, Calif., 214 Pac. Rep. (2d) 
819. 67 B. L. J. 398. 


§640. Holder must take instrument before 
maturity. 

Written transfer signed by payee in 
November was sufficient to show that the 
note was transferred on November 29 and 
overcame the presumption that it was 
transferred before maturity. Having ac- 
quired the note after maturity the trans- 
feree took it subject to all defenses that 
could have been urged against the original 
payee of the note. Harrison v. Ingham, 
Tex., 223 S. W. Rep. (2d) 267. 67 B. L. J. 
449, 


§653. —Fraud not a defense. 


Defrauded buyer compelled to pay 
check, on which he had stopped payment, 
but which had reached the hands of a 
holder in due course. Bank of Fort Mill 
v. Rollins, S. C., 61 S. E. Rep. (2d) 41. 
67 B. L. J. 661. 


INDORSEMENTS 


§674. Form of indorsement. 


For a decision distinguishing an en- 
dorsement from an assignment, see Lie- 
berman v. Cappellino, 96 N. Y. Supp. (2d) 
546. 67 B. L. J. 502. 


INSURANCE 


Liability on policies in general— 
forgery insurance. 

Policy insuring bank against losses 
caused by various transactions covered 
only listed losses, not loss in general, and 
a clause which in plain term rejected loss 


§713. 


which was effected directly or indirectly 


by forgery, was not an exception from a 
general coverage, leaving the burden on 
the insurer to bring itself within it. 
Peoples Bank & Trust Co. v. Fidelity & 


Casualty Co. of New York, N. C., 57 S. E. 
Rep. (2d) 809. 67 B. L. J. 428. 


INTEREST 


Construction and validity of interest 
clause. 


Where payee promised to maker of notes 
to refrain from exacting interest on the 
notes some time subsequent to their ex- 
ecution and delivery, it was held that the 
waiver is only a unilateral concession on 
the part of the payee, which could not be 
referred to the mutual considerations of 
the original contracts, i. e. the making of 
the notes. Clement v. Clement, N. C., 55 
S. E. Rep. (2d) 459. 67 B. L. J. 25. 


§740. 


Held that where there is no agreement 
or provision of law for a different rate, 
the interest of money shall be at the rate 
of six dollars on each hundred for a year, 
according to Massachusetts statute. Fur- 
ther held that the contract rate of inter- 
est shall continue after maturity until the 
money is paid or the debt is merged in a 
judgment, in every case where the con- 
tract between the parties provide for the 
payment of money on a date certain with 
a specified rate of interest. Thompson v. 
Gets, In re Plymold Corporation, 178 Fed. 
Rep. (2d) 325. 67 B. L. J. 276. 


§753. Time when interest is payable. 

Interest on a note payable on demand 
runs only from the time demand is made 
or if no demand is made, then from the 
time of commencement of action. Better 
Bilt Door Co. v. Oates, Pa., 69 Atl. Rep. 
(2d) 425. 67 B. L. J. 91. 


LETTERS OF CREDIT 


§766. Letters of credit. 


Bank bound to honor irrevocable letter 
of credit notwithstanding communication 
from forwarding bank “to notice and 
notify the beneficiary that the mentioned 
merchandise must be new.” Distribuidora 
Del Pacifico v. Gonzalez, Calif., 88 Fed. 
Supp. 538. 67 B. L. J. 314. 


LIEN AND SET-OFF 
§792. Special deposits. 


Banker could not set off general debts 
against reserve accounts established to 
secure notes. Engleman v. Bank of 
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America National Trust & Savings Asso- 
ciation, Calif., 219 Pac. Rep. (2d) 868. 
67 B. L. J. 701. 


§795. Where deposit garnished. 


Where dealer sold some property sub- 
ject to mortgage and other property sub- 
ject to trust receipt, banker could set off 
against dealer’s account property subject 
to trust receipt only. Seaboard Finance 
Co. v. Shire, Utah, 218 Pac. Rep. (2d) 282. 
67 B. L. J. 484. 


Where bank held defendant’s unma- 
tured note at the time plaintiff filed gar- 
nishment proceedings against bank which 
had on deposit money belonging to de- 
fendant, it was held that bank could not 
defeat garnishment by applying money of 
defendant in its hands on note given by 
defendant to bank. Weirich v. Hane, Ohio, 
90 N. E. Rep. (2d) 415. 67 B. L. J. 255. 


§798. Where deposit made within four 
months of bankruptcy. 

Where bank set-off deposit of bankrupt 
against debt to the bank during the four 
months preceding adjudication in bank- 
ruptcy, there was no preferential transfer, 
avoidable by the trustee. Hill v. Jersey 
Shore State Bank, Pa., 87 Fed. Supp. 129. 
67 B. L. J. 142. 


MAKER 


§832. Liability of maker—joint makers. 


A note signed by two makers and read- 
ing “We promise to pay” is regarded as 
creating a joint obligation upon the mak- 
ers and co-maker of note is liable to payee 
for the full face amount of note. Welch 
v. Campbell, 94 N. Y. Supp. (2d) 860. 67 
B. L. J. 386. 


MARRIED WOMEN 


§836. Action by wife against husband. 

A promissory note given by a husband 
directly to his wife, though for borrowed 
money, was held void and executrix of 
wife could not enforce same. Remington 
v. Donati, Mass., 89 N. E. Rep. (2d) 346. 
67 B. L. J. 159. 


MATURITY 
§850. Notes due on default in payment 
of interest 


The inclusion in a negotiable instrument 
of a provision accelerating the maturity 


of the instrument was sufficient to put 
any subsequent holder on inquiry as to 
whether the semi-annual interest had been 
paid by the maker in accordance with the 
terms of the contract. Barnwell v. Han- 
son, Ga., 57 S. E. Rep. (2d) 348. 67 B. L. J. 
324. 


A promissory note otherwise negotiable 
is not rendered non-negotiable by a pro- 
vision therein that, upon default by the 
maker in the performance of certain 
agreements, the note is to become due and 
payable. Barnwell v. Hanson, Ga., 57 S. E. 
Rep. (2d) 348. 67 B. L. J. 324. 


§853. Suit before maturity. 

Where eight year note contained ac- 
celeration provision, creditor could not 
resort to that provision and accelerate the 
entire debt without first making demand 
for any installment due and giving maker 
an opportunity to pay such installment. 
Bischoff v. Rearick, Tex., 232 S. W. Rep. 
(2d) 174. 67 B. L. J. 698. 


MORTGAGES 


§884.5. Statutory regulations. 


Where statute provided that chattel 
mortgage is discharged where on default, 
mortgagor demands a public sale, or where 
mortgagor had paid more than 50 per cent 
of the original debt, held that notwith- 
standing lack of demand for public sale 
and fact that less than 50 per cent of debt 
had been paid, statute contemplated re- 
covery of deficiency only after public sale 
and effect of private sale by mortgagee 
was to discharge mortgage debt. Ameri- 
can National Bank of Kalamazoo v. Gray, 
Mich., 43 N. W. Rep. (2d) 328. 67 B. L. J. 
694. 


§887. Real estate mortgages generally. 

Banker held not liable for failure to in- 
sure property secured by veteran’s loan. 
Graddon v. Knight, Calif., 222 Pac. Rep. 
(2d) 329. 67 B. L. J. 683. 


§893. Priorities between different as- 
signees. 

Mortgagee bank denied recovery on mort- 
gagor’s construction bond running to 
owner or successor of owner. Park Na- 
tional Bank of Kansas City v. Travelers 
Indemnity Co., Mo., 90 Fed. Supp. (2d) 275. 
67 B. L. J. 481. 


NATIONAL BANKS 


§922. State bank converted to national 
bank. 


Provisions of and Senate Report on 


— 


THE BANKING LAW JOURNAL ix 


Public Law 706, enacted August 17, 1950, 
under which Congress authorized national 
banks to convert into or consolidate with 
state banks. 67 B. L. J. 617. 


§927. Action against national bank. 


For jurisdictional purposes, a national 
bank is a “citizen” of the state in which 
it is established or located and in that 
district alone can be sued. Rabinowitz v. 
Kaiser-Frazer Corporation, 96 N.-Y. Supp. 
(2d) 638. 67 B. L. J. 506. 


NEGOTIABILITY 
§936. Stipulations in general not affecting 
negotiability. 

A notation on the face of a promissory 
note that it was given in payment for 
certain real estate was not incorporated 
into the instrument so as to require a 
tender of a deed as a condition to suit on 
the note, nor did the notation affect the 
negotiability of the instrument. Lambright 
v. Heck, Ohio, 93 N. E. Rep. (2d) 45. 67 
B. L. J. 635. 


NON-NEGOTIABLE PAPER 
§978. Non-negotiable paper. 

School warrants held non-negotiable in- 
struments and open to all defenses in the 
hands of bona fide holders available as 
between the original parties. School Dist. 
47 Joint, Columbia County v. United 
States National Bank of Portland, Oreg., 
221 Pac. Rep. (2d) 723. 67 B. L. J. 202. 


NOTICE OF DISHONOR 
§1042. Diligence in locating indorser. 
Where holder failed to make proper 
presentment, he could not recover from 
endorser notwithstanding fact that holder 
advised endorser’s attorney that note had 
not been paid. Aisted v. Grim, Wash., 215 
Pac. Rep. (2d) 877. 67 B. L. J. 497. 


§1044. Failure to give notice not excused. 


Where holder failed to make proper - 


presentment, he could not recover from 
endorser notwithstanding fact that holder 
advised endorser’s attorney that note had 
not been paid. Aisted v. Grim, Wash., 215 
Pac. Rep. 877. 67 B. L. J. 497. 


OVERDRAFTS 


§1147. Rights of bank against depositor 
where account overdrawn. 


Where depositor withdrew $2,071.29 
from the bank in excess of his deposits, 
bank paying the overdraft could maintain 
an action therefor against him for money 
had and received. Brackett v. Fulton Na- 
tional Bank, Ga., 56 S. E. Rep. (2d) 486. 
67 B. L. J. 136. 


PAYEE 


§1202. Construction of instrument as to 
payee. 

The fact that name of original payee 
appears above that of the original makers 
on the face of the note, and not on the 
back of the paper, the usual and historic 
situs for endorsements, does not alter the 
status of plaintiff, as a holder of the note 
in due course. White System of New 
Orleans, Inc. v. Hall, La., 45 So. Rep. (2d) 
649. 67 B. L. J. 509. 


PAYMENT 


§1208. Payment in general. 

A promissory note delivered and ac- 
cepted is evidence of a debt rather than 
payment thereof, unless there be an 
agreement that the note is received in 
payment of the debt. Industrial Bank of 
Commerce v. Shapiro, 94 N. Y. Supp. (2d) 
437. 67 B. L. J. 392. 


§1212. Negotiation after payment. 

Maker, who failed to destroy instrument 
upon payment, had no take-up defense 
against subsequent holder not in due 
course of negotiable instrument. O’Shee 
v. Pierce, La., 47 So. Rep (2d) 339. 67 
B. L. J. 560. 


§1216. Discharge of instrument. 


Where note and chattel mortgage were 
given seller as part of purchase price on 
a tractor and seller assigned note, withoi t 
recourse, to bank which had taken secord 
mortgage on the same tractor, seller’s 
payment of balance due on the note, with- 
out demand by the bank, discharged the 
first mortgage and did not entitle seller, 
by way of subrogation, to a position senior 
to the bank. Wood’s Garage & Implement 
Co. v. McAllen State Bank, Tex., 231 S. W. 
Rep. (2d) 492. 67 B. L. J. 639. 


§1223. Payment of checks. 


The receipt of a check drawn by a bank 
on another bank to the order of depositor, 
held to constitute payment to depositor 
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only when check was paid, notwithstand- 
ing bank’s by-law providing that issuance 
of a check shall constitute final payment. 
Where New York banker had paid bal- 
ances due on savings account to the guar- 
dian of depositor’s estate appointed in 
North Carolina, depositor was not barred 
from later suit to recover balances since 
guardian had not obtained an ancillary 
appointment in New York. Volpe v. Emi- 
grant Industrial Savings Bank, 99 N. Y. 
Supp. (2d) 6. 67 B. L. J. 624. 


§1257. Check as payment. 


When check is delivered and drawer 
has funds in the drawee bank to meet it, 
and check is, upon presentment, honored 
and paid, payment will be deemed to have 
been made as of the time of delivery of 
the check. Hayes v. Federal Shipbuilding 
& Dry Dock Co., N. J., 68 Atl. Rep. (2d) 
766. 67 B. L. J. 40. 


The mere giving of a check does not 
constitute payment, nor does the accept- 
ance thereof raise a presumption that such 
acceptance constitutes payment. Since a 
check of itself is not payment until 
cashed, the party attempting to prove 
payment by delivery or acceptance must 
in addition prove that such delivery or 
acceptance was in accordance with an 
agreement that it was to be accepted as 
payment. Mendiondo v. Greitman, Calif., 
209 Pac. Rep. (2d) 817. 67 B. L. J. 23. 


$1258. —Check is conditional payment 
merely. 


Where check is not honored on presen- 
tation, the original indebtedness for which 
it was given is not discharged, and the 
creditor may recover on such indebted 
ness, without relying on the liability on 
the check. Pitts v. G. F. C. Corporation, 
Tex., 228 S. W. Rep. (2d) 261. 67 B. L. J. 460. 


Where check for $4,000 was signed by 
purchaser of realty and was delivered to 
real estate broker who was negotiating 
the sale and purchaser on following day 
stopped payment of the check, writing a 
letter repudiating the “Agreement to Pur- 
chase,” it was held that the giving of the 
check did not constitute a “payment” 
within the provision of agreement author- 
izing forfeiture of payments on purchas- 
er’s failure to fulfill obligations there- 
under. Hartmeier v. Eiseman, Wash., 208 
Pac. Rep. (2d) 918. 67 B. L. J. 19. 


PRESENTMENT FOR PAYMENT 


§1290. Necessity for presentment. 
Presentment for payment is not neces- 


sary to charge a person who is primarily 
liable on promissory note. Dunning v. 
Dunning, N. Y., 90 N. E. Rep. (2d) 884. 
67 B. L. J. 402. 


§1310. Time of presentment of checks 
—presentment through clearing 
house. 


In interpreting the section of the Nego- 
tiable Instruments Law which provides 
that “the drawee bank named in a check 
presented to it by mail or through a clear- 
ing house association, or through a settle- 
ment with another bank or banks, or for 
deposit in an account in the drawee’s bank 
is allowed until the end of the next busi- 
ness day following the day of presentation 
to decide whether or not it will pay the 
check,” the court held that the term “next 
business day” means a full 24-hour period 
from midnight to midnight of a day on 
which business may be conducted. Rock 
Finance Co. v. Central National Bank of 
Sterling, Ill., 89 N. E. Rep. (2d) 828. 67 
B. L. J. 194. 


§1311. —Check received after banking 
hours. 


In interpreting the section of the Nego- 
tiable Instruments Law which provides 
that “the drawee bank named in a check 
presented to it by mail or through a clear- 
ing house association, or through a settle- 
ment with another bank or banks, or for 
deposit in an account in the drawee’s bank 
is allowed until the end of the next busi- 
ness day following the day of presentation 
to decide whether or not it will pay the 
check,” the court held that the term “next 
business day” means a full 24-hour period 
from midnight to midnight of a day on 
which business may be conducted. Rock 
Finance Co. v. Central National Bank of 
Sterling, Ill., 89 N. E. Rep. (2d) 828. 67 
B. L. J. 194. 


§1322. Waiver of presentment. 

An action on a check, originally defec- 
tive because it did not allege presentment, 
dishonor and notice, or waiver thereof, is 


-amendable so as to show a waiver of pre- 
‘sentment, etc. Lanier v. Waddell, Ga., 57 


S. E. Rep. (2d) 240. 67 B. L. J. 200. 


SAFE DEPOSIT COMPANIES 


§1349. Relation between company and 
customer. 


Safe-depositor could raise a presump- 
tion of negligence by banker by showing a 
deposit of property and a failure to return 
it in good condition. Veihelmann v. Manu- 
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facturers Safe Deposit Co., 99 N. Y. Supp. 
(2d) 727. 67 B. L. J. 673. i 
§1356. Joint safe deposit boxes. ” 

Decedent and respondent jointly rented 
a safety deposit box to which each had 
equal access. Respondent, however, con- 
tributed nothing to the contents of the 
box. Some time later decedent wrote to 
respondent stating “my idea in having the 
box in joint ownership was that if I did 
not get back I wanted you to have what 
is in there.” It was held that the rental 
agreement together with the letter written 
by decedent to respondent did not consti- 
tute an instrument in writing as required 
by statute to create a joint tenancy. In 
re Brokaw’s Estate, IIll., 90 N. E. Rep (2d) 
300. 67 B. L. J. 257. 


Neither a writing found in the safety- 
deposit box signed by the husband, shortly 
before his death, stating there was $37,000 
therein, and that it was a joint tenancy 
between himself and his wife, nor the 
renting of a safety-deposit box in a bank 
in the name of two or more persons, as 
joint tenants with the right of survivor- 
ship vests the personal property in the 
box in the survivor. In re Wilson’s Estate, 
Il, 88 N. E. Rep. (2d) 662. 67 B. L. J. 62. 


STATUTE OF FRAUDS 


§1382. Liability under statute. 


Held that a promissory note is a “con- 
tract in writing” within California statute 
providing that a contract in writing may 
be altered only by a contract in writing, 
and therefore due date on note could not 
be altered by parole. Nicholson v. Smith, 
Calif., 219 Pac. Rep. (2d) 39. 67 B. L. J. 
697. 


STATUTE OF LIMITATIONS 


§1395. Action on check or draft. 


Statute of limitations runs for benefit 
of drawer from date of delivery of check. 
Farrell v. City of New York, 98 N. Y. Supp. 
(2d) 56. 67 B. L. J. 573. 


§1406. Suspension of statute. 
Statutory provision for tolling of the 


statute of limitations while maker was-° 


absent from the state held applicable to 
a promissory note authorizing confession 
of judgment. Alternative holding that 
confession of judgment note waives bene- 


fit of statute of limitations. Turner v. 
Alton Banking & Trust Co., 181 Fed. Rep. 
(2d) 899. 67 B. L. J. 517. 


STOPPING PAYMENT 


§1475. Liability of bank paying stopped 
check—where bank is protected. 

Where stop-payment notice signed by 
the drawer contained contractual limita- 
tion of the bank’s liability in the event of 
inadvertent payment of the check, it was 
held that the bank was not liable to the 
drawer because of the inadvertent pay- 
ment of the check to payee. Mere loss of 
customer’s good will without legal liability 
to the customer and without a showing of 
loss by reason of the payment does not 
constitute legal damages. In re Rouso’s 
Will, 91 N. Y. Supp. (2d) 553. 67 B. L. J. 17. 


A bank which has by mistake paid a 
check on which payment has been stopped, 
cannot recover the proceeds if the holder 
of the check acquired it in good faith and 
for value. Central National Bank of Cleve- 
land v. International Sales Co., Ohio, 91 
N. E. Rep. 532. 67 B. L. J. 374. 


§1476. Right of bank to recover money 
paid on stopped check. 


Where bank inadvertently made pay- 
ment on check after stop payment order, 
bank could recover proceeds from payee 
as money paid under mistake. Murfrees- 
boro Bank & Trust Co. v. Travis, Tenn., 
230 S. W. Rep. (2d) 659. 67 B. L. J. 576. 


SURETIES 


§1484. Rights and liabilities of sureties 
in general. - 

Held guarantee of payment and not 
guarantee of collection where contract 
provided that one party guaranteed and 
warranted “the full and prompt payment 
at maturity of any part of the principal 
and that in case default is made at any 
time in payment of any of the obligations” 
he agreed to pay it upon demand; contract 
also provided that “the undersigned will 
upon demand pay and perform the under- 
signed’s obligation under this guaranty 
and indemnity without requiring any pro- 
ceeding or action to be taken against the 
borrower.” General Phoenix Corporation 
v. Cabot, N. Y., 89 N. E. Rep. (2d) 238. 67 
B. L. J. 160. 
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TAXATION The fact that automobile seller know- 
. ingly requested that buyer pay excessive 
§1495. pie hE al owned by um found by the jury and that buyer 


An obligation represented by a note held 
by a New York corporation payable in 
New York City by a Delaware corporation, 
and secured by a mortgage on Florida 
realty, is subject to the Florida intangible 
personal property tax. United States 
Sugar Corporation v. Gay, Fla., 46 So. Rep. 
(2d) 165. 67 B. L. J. 541. 


A non-resident decedent was taxable 
under the Arizona estate tax law on debts 
evidenced by promissory notes and se- 
cured by a mortgage on Arizona property. 
The law in Arizona has since been 
amended so as to exempt intangibles of 
non-resident decedents from the Arizona 
estate tax. Kelley v. Bastedo, Ariz. Doc- 
ket No. 5089. 67 B. L. J. 541. 


USURY 


§1564. What constitutes usury. 


Where statute authorizing interest to be 
computed in a manner that would exceed 
eight percent applies only to “lending 
money”; and where, in a sale of realty 
for a cash price, the interest is computed 
so as to amount to more than eight per 
cent, it is usurious and all interest is for- 
feited. Graham v. Lynch, Ga., 57 S. E. 
Rep. (2d) 86. 67 B. L. J. 389. 


complied with such request is sufficient 
evidence to establish a contract and ac- 
quiescence therein between the parties to 
collect and pay usurious interest. Auto- 
credit of Fort Worth, Inc. v. Pritchett, 
Tex., 223 S. W. Rep. (2d) 951. 67. B. L. J. 
99. 


§1565. —Transacations held not usurious. 

A creditor is not required to receive 
payment of his claim before maturity, and 
where a loan, including principal and in- 
terest, would be free from usury if paid 
according to its terms, the fact that the 
lender, in permitting the borrower to pay 
the loan before maturity, exacts more than 
the amount loaned, with legal interest to 
the time of repayment, does not render 
the transaction usurious. Hood v. First 
National Bank in Meridian, Miss., 45 So. 
Rep. (2d) 251. 67 B. L. J. 464. 


WAREHOUSE RECEIPTS 
§1593. Negotiability. 

The purchaser of negotiable warehouse 
receipts for cotton would be protected if 
he acted honestly and in good faith, and 
he was not required to show that he was 
free from negligence. Grauman v. Jack- 
son, Ark., 225 S. W. Rep. (2d) 678. 67 
B. L. J. 332. 
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